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This brief is submitted in reply to the Appellee’s Response to Motion for

Reconsideration. 

The City elects not to address in reply:

1.  What was the legislature’s intent when it enacted 1980 Ga. Laws, Vol, 2, 

pp. 3204, 3205 and 3691?  Where is there any factual support for the idea that the

1980 legislature wished to abrogate the constitutionally protected pension rights of

the City’s employees?

2.  The cited Georgia authority and the numerous decisions from other

jurisdictions that hold that an increase in the cost of an employee benefit is an

impairment of the benefit.

The City correctly notes that the Oregon Supreme Court in Moro v. State, 357

Or.167, 225, 351 P.3d 1 (2015), concluded that it should “disavow the reasoning that

we applied in OSPA.”1 This should have been noted in the Motion for

Reconsideration or the Oregon Police case should not have been cited. 

In Oregon Police, the Court had held that an increase in employee cost for

pension benefits was an impairment of pension rights protected by the Oregon

1 Oregon State Police Officers’ Assn. v Oregon, 323 Or. 356, 918 P.2d 765 (1996). 
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contract clause. Id., 323 Or. at 374. The lengthy Moro decision did not address the

issue of whether an increase in employee cost was an impairment of pension rights,

but instead disagreed with another holding enunciated in the Oregon Police decision. 

In disavowing one of the holdings in Oregon Police, the Court in Moro held, “Our

holding does not reach, and we have not been asked to consider, the precedential

value of OSPA as it relates to the specific benefits at issue in that case.” Id. at n. 35. 

In Moro, the Oregon Supreme Court held that certain of the legislative changes to

Oregon’s pension laws violated the contract clause and that other of the changes at

issue did not.

The City elects not to address the eleven other cited cases, including this

Court’s decision in Advance PCS v. Bauer, 280 Ga. 639, 642 (2006), that hold that

the cost of an employee benefit is an essential element of that benefit.  Appellants cite

as further support McDermot v. Regan, 82 N.Y.2d 354, 363, 604 N.Y.S.2d 890, 989

(1993), wherein the New York Court of Appeals held that a statute that increased the

cost to employees for their pensions was an unconstitutional impairment of their

constitutionally protected pension rights. 

The Moro decision is not at all similar to the rationale expressed in Taylor v.

City of Gadsen, 767 F.3d 1124 (11th Cir. 2014), that applied Alabama public pension

-2-



law.  As noted in the Motion for Reconsideration, Alabama allows public entities to

modify or eliminate public pensions at will and finds no protection for pensions

flowing from the contract clause of the Alabama constitution.  Alabama law views

pensions as mere gratuities, as do some other states. This gratuity view of pensions

was wisely rejected by this Court in Trozier v. McElroy, 182 Ga. 719 (1936), and a

long line of subsequent decisions have reaffirmed and broadened that holding.

This Court has now looked to Alabama law for guidance, a clear rejection of

this Court’s own precedents and a de facto adoption of the gratuity view of pensions. 

If Atlanta is now to be relieved of its pension promises, are not its pensions now but

gratuities and, if so, why are these pensions not forbidden by Art. III, sec. 6, ¶ 6 of

our Constitution?

One need only read the Atlanta paper to recognize that the City’s unwise

breach of its pension promises has generated discord, instability and turnover in the

ranks of its employees, particularly its firefighters and police.  This Court should

reconsider its affirmation of the City’s action and the license it has granted to all

governmental entities in Georgia to escape from their pension promises that have

heretofore been such valuable incentives in the hiring and retention of  devoted public

servants.

This Court should reconsider its decision and the ramifications that will flow
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therefrom.  This Court should consider remanding this case to the superior court with

directions to the court to reconsider and rule upon the issue of the legislature’s intent

when it enacted the three 1980 statutes and the issue of whether an increase in the

price of a pension is or is not an impairment of promised benefits.

Respectfully submitted, 
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