
IN THE SUPERIOR COURT OF EFFINGHAM COUNTY
STATE OF GEORGIA

KIRBI RATNER, AARON RATNER, )
DAVID L. MCDONALD, and KATHY H.   )
MCDONALD, individually, and on behalf )
of  a class of persons similarly situated, )

)
Plaintiffs, )

)
v. ) CIVIL ACTION

) NO. SU11CV343W
GEORGIA-PACIFIC CONSUMER )
PRODUCTS LP, and JOHN DOES ONE )
THROUGH TEN, )

)
Defendants. )

ORDER GRANTING CLASS CERTIFICATION

The Court has before it Plaintiffs’ motion for certification of the proposed class.  The parties

have fully briefed the matter and submitted affidavits, documents and depositions.  The Court held

a hearing on April 16, 2012.  

The Code provides that an order addressing class certification must address, “whether the

factors required by this Code section for certification of a class have been met and specifying in the

findings of fact and conclusions of law on which the Court has based its decision with regard to

whether each such factor has been established. In so doing, the Court may treat a factor as having

been established if all parties to the action have so stipulated on the record.” O.C.G.A. § 9-11-

23(f)(3).

This action asserts claims in nuisance, trespass and negligence on behalf of a class of

property owners defined as follows:

All citizens of the State of Georgia who, as of November 18, 2010, owned property
lying, in whole or in part, within an area of land lying in Effingham County, Georgia,
and bounded as follows:

On the east by a line running along the west side of the right of way of Fort Howard
Road between the intersection of Fort Howard Road and Seckinger Ford Road and



the south side of the right of way of the railroad line that serves the Georgia Pacific
Plant;
On the north by a line running along the south side of said railroad right of way
between Ford Howard Road and Rincon-Stillwell Road;
On the west by a line running along the east side of the right of way of Rincon-
Stillwell Road;
On the south by a line running along the north side of the right of way of Bunyan
Kessler Road beginning at Rincon-Stillwell Road and going in an easterly directly
to a point at Latitude 32.30582649 and Longitude minus 81.21047668 and thence
easterly along a straight line to the intersection of Fort Howard Road and Seckinger
Ford Road.
Expressly excluded from membership in the class are the above-named Defendant,
its related corporations and all directors, officers and employees of the Defendant.

This class definition is unambiguous and the members of the class are readily identifiable

from public records.  

The amended complaint asserts that the releases of hydrogen sulfide gas from the waste

produced by the Defendant permeate the class area, have interfered with the use and enjoyment of

property and have impaired the value of the properties owned by members of the proposed class. 

NUMEROSITY

Evidence in the record supports a finding that the owners of the properties within the

proposed class who are the members of the proposed class are readily identifiable and that public

records identify 116 individual owners and sixteen corporate owners of the property that lies within

the bounds of the proposed class area.  The “impracticality of joinder is generally presumed if a

putative class amounts to more than forty individuals.” American Debt Foundation, Inc. v. Hodzic,

312 Ga.App. 806, 809 (2011).   The Defendant asserts that the numerosity requirement is not met

because it would be, in Defendant’s view, practical to join all 116 individuals and sixteen corporate

owners of property within the proposed class area in a single action.  The Defendant further cites a

number of cases from various jurisdictions in support of its argument.  However, none of those cases

hold that classes with over 100 members would fail to meet the numerosity requirement of O.C.G.A.
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§ 9-11-23(a)(1) or the similar statutory provisions and rules of procedure of other jurisdictions. 

Moreover, the Defendant’s argument on this point that it would be permissible to join all of the

putative class members as named parties in this action rather than the case proceeding as a class

action can be viewed as an acknowledgment that the claims being asserted on behalf of these absent

class members arise, “out of the same transaction, occurrence, or series of transactions or

occurrences, and raise common questions of law and fact as required for joinder of parties in a single

action.” O.C.G.A. § 9-11-20(a).  The number of members of the proposed class meets the numerosity

requirement.  The case management tools afforded a trial court by O.C.G.A. § 9-11-23 makes this

action far more manageable as a class action than would be a mass joinder action.   The Court finds

that joinder of this many parties is not practical and that the numerosity of O.C.G.A. § 9-11-23(a)(1)

is well met.

COMMONALITY

O.C.G.A. § 9-11-23(a)(2) requires that there be, “questions of law or fact common to the

class.”  The record supports a finding that there are a number of issues of fact common to the class

given that the claims asserted on behalf of all members of the proposed class are based upon harm

allegedly caused by hydrogen sulfide gas coming from the Defendant’s plant.  The noxious smell,

toxicity and corrosive nature of this chemical present questions of fact common to the class.  Other

common questions involve:

1) the chemical content of Georgia Pacific’s sludge cells, 

2) efforts by the Defendant or the lack thereof to control the releases of the gases, 

3) whether or not the ongoing release of hydrogen sulfide gas constitutes a comparatively

enduring continuing nuisance under Georgia law, 

4) the legal remedies available to the members to the class, and
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5) the claim for exemplary damages.

The trial of a single case or the trial of this case on a class-wide basis would involve many

of the same witnesses, same documents and same testimony and would require resolution of the

same issues of both law and fact.  The requirement for the existence of common questions of law

and fact is well met.  

TYPICALITY

O.C.G.A. § 9-11-23(a)(3) requires that the claims asserted by the named parties and the

defenses raised thereto by the Defendant be typical of the claims asserted on behalf of the class and

the defenses raised by the Defendant to those claims.  This requirement of typicality has been held

to require a showing of, “the same unlawful acts [by Defendant] in the same method against [the]

entire class.” Liberty Lending Services, Inc. v. Canada, 293 Ga.App. 731, 738 (2008).  The claims

asserted on behalf of the named Plaintiffs are, in this case, the same as the claims asserted on behalf

of the class, that is that the Defendant’s release of hydrogen sulfide gas has damaged their respective

properties.  The requirement of typicality is well met.

ADEQUACY OF REPRESENTATION

O.C.G.A. § 9-11-23(a)(4) requires a finding that the, “representative parties will fairly and

adequately protect the interests of the class.”  The focus of adequacy of representation is on class

counsel.  Stevens v. Thomas, 257 Ga. 645, 649 (1987); Taylor Auto Group v. Jessie, 241 Ga.App.

602, 603 (1999), wherein the Court held, “the important aspects of adequate representation are

whether the plaintiff’s counsel is experienced and competent and whether plaintiff’s interests are

antagonistic to those of the class.”  The Defendant has agreed that Plaintiffs’ counsel will provide

adequate representation.   There was no showing of any antagonistic interests between those of the

class representatives and the interests of the members of the proposed class.  The Court finds, as a
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matter of fact, that the named Plaintiffs and their counsel will provide adequate representation of the

interests of the class.  

23(b)(3) ISSUES

Having concluded that the requirements of O.C.G.A. § 9-11-23(a) have been met, the Court

addresses the requirements of O.C.G.A. § 9-11-23(b)(3).  The Code provides:

(3) The court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:

(A) The interest of members of the class in individually controlling the prosecution
or defense of separate actions;

(B) The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

(C) The desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

(D) The difficulties likely to be encountered in the management of a class action.

O.C.G.A. § 9-11-23(b)(3).

PREDOMINANCE OF COMMON ISSUES

“Common issues of law predominate if they have a direct impact on every class member’s

effort to establish liability and on every class member’s entitlement to injunctive and monetary

relief.” Liberty Lending Services v. Canada, 293 Ga.App. 731, 739 (2008).  The focus of the

determination of whether common issues predominate is on issues of fact and law that relate to

liability rather than damages.  Brenntag Mid South, Inc. v. Smart, 308 Ga.App. 899, 906 (2011);

Resources Life Ins. v. Buckner, 304 Ga.App. 719, 732 (2010).  The resolution of whether common

issues predominate is a matter addressed to the discretion of the trial court.  Fortis Ins. Co. v. Kahn,

209 Ga. App. 319, 323 (2009)
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Here, the determination of the Defendant’s liability to class members will necessarily focus

on the Defendant’s conduct, the toxicity and corrosiveness of hydrogen sulfide, and the legal issues

flowing from the law of nuisance, trespass and negligence.  The Court anticipates that the evidence

as to liability will be presented on a class-wide basis, and will thus be the same for all class

members.  Under these facts and the controlling authority cited above, the Court finds that the

common issues of fact and law predominate over any individual issues.

This conclusion is buttressed by the fact that other courts in Georgia and beyond have

reached the same conclusion as to predominance of common issues in analogous cases asserting

claims for damage to property caused by a defendant’s release of hazardous chemicals. Flournoy v.

Honeywell Int’l, Inc., 239 F.R.D. 696 (S.D. Ga. 2006); Joiner v. Hercules, case no. 2:94-CV-170,

U.S.D.C., S.D. Ga.; Mathis v. Atlantic Steel Co., case no. 92CV162, Superior Court of Tift County,

Georgia; Marshall v. Southern Wood Piedmont, case no. 1:87-CV-121, U.S.D.C., S.D. Ga.; Brenntag

Mid South, Inc. v. Smart, 308 Ga. App. 899 (2011); Griffin Ind., Inc. v. Green, 297 Ga.App. 354

(2009) (Mikell, J.); Griffin Ind., Inc. v. Green, 280 Ga.App. 858 (2006); Powell v. Tosh, 2012 WL

692049 (W.D. Ky. 2012).

SUPERIORITY

The code lists factors for a court to consider when making its determination as to whether

a class action is superior to other alternative procedures to adjudicate the case. O.C.G.A. § 9-11-

23(b)(3).

The cost to hire experts, conduct discovery and present the case for trial for an individual

party owning property in the class area would be essentially the same as preparing and presenting

the case for all class members.  The cost of preparation of an individual claim could well exceed the

potential recovery of actual damages.  The efficiencies of preparation and presentation on a class-
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wide basis outweigh any interest of class members proceeding on an individual basis.  Moreover,

anyone wishing to do so will be given the opportunity to opt out of this class action.

There is no other competing litigation of the claims presented in this action. 

The Superior Court of Effingham County is the logical court to adjudicate these claims.

This case, as presented, should be manageable as a class action.  The Court notes that counsel

for Plaintiffs and for the Defendant have extensive experience in representation of parties in class

actions adjudicating claims brought on behalf of property owners for damage caused by releases of

hazardous chemicals, and that these cases have been managed to a final conclusion.

A class action would clearly be more manageable than dozens of separate lawsuits or mass

joinder of over a hundred named plaintiffs in a single action.

Defendant’s argument that the class should not be certified because individual property

owners have not filed individual actions is an argument that demonstrates why individual cases are

not a feasible alternative and why a class action is superior.

CONCLUSION

The Plaintiffs’ motion to certify the class as defined above is HEREBY GRANTED.  The

named Plaintiffs are designated as representatives of the class and Plaintiffs’ counsel as class

counsel.

SO ORDERED, this the ___ day of _________, 2012.

_________________________________________
Judge, Superior Court of Effingham County, Georgia
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Prepared and Presented by:

______________________________
Timothy D. Roberts
Georgia State Bar No. 609795
Benjamin M. Persins
Georgia State Bar No. 140997
OLIVER MANER, LLP
P. O. Box 10186
Savannah, GA 31412

John C. Bell, Jr. 
Georgia State Bar No. 048600
BELL & BRIGHAM
Post Office Box 1547
Augusta, Georgia  30903-1547
(706) 722-2014

COUNSEL FOR PLAINTIFFS
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